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Ruling on Swain appeal expected this fall

By Dotti Farrington

David Swain’s appea of the
Superior Court finding that he
caused the drowning death of his
wife Shelley Tyrein 1999 was as-
signed March 21 by the Rhode Is-
land Supreme Court to the court’s
regular calendar for full briefing
and conference. The processis ex-
pected to be completed for a deci-
sionin thefal.

The decision for the regular
calendar came after court review
of written pre-briefing arguments
filed in November by Anthony
R. Leone Il of Cranston, Swain’s
new lawyer, and J. Renn Olenn
of Warwick, attorney for Richard
and Lisa Tyre of Jamestown, who
brought the civil suit against their
son-in-law. Shelley Tyre's parents
initiated the wrongful death case
after Swain refused to give them
details of their daughter’s fatal
dive, and they had received reports
from other divers about irregulari-
ties surrounding her death.

Swain is a Jamestown scuba
dive shop operator and former
Town Council vice president.
He has denied that he caused his
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year. This means that the transmit-
ter could have malfunctioned, fall-
en off, or not received enough sun
to recharge and transmit. There is
also achancethat the bird

wife's death. He admitted during
the Superior Court tria in Febru-
ary, 2006, that he did not follow re-
quired safety practices, but he sug-
gested omission of such practices
did not cause or contribute to his
wife’'s death. He was sanctioned
by the major industry association
that suspended his certifications
to teach diving. Swain reported he
was maintaining his business via
the certifications of his staff.

A six-member jury found him
guilty of wrongful death in the
civil trial and assessed compensa-
tory and punitive damagestotaling
more than $4 million. The pre-
siding judge Patricia Hurst, said
the finding meant that Swain was
a dayer under state law and the
slayer finding means he is not en-
titled to any inheritance under his
wife'swill.

Court issues

The Supreme Court will rule on
procedures, not on Swain’s inno-
cence or guilt. Swain wants a re-
versal of the judgment and a new
trial. His presentation to the Su-
preme Court was that the Superior
Court did not have jurisdiction in

kind of play houseand learn how to
live together and figure out how to
mate,” he added. “Generally, they
take their time. | expect Conanicus
to return to Cubain the fall. When
birds find a place they like, they
traditionally migrate to the same
spot for the rest of their lives.

the matter. Hiswife drowned while
they were scuba diving in Tortola,
British Virgin Islands. Police there
said the case remains open. British
Virgin Island officials originally
ruled the death accidental, “unless
proven otherwise.”

Swain’sappeal claimsthat Hurst
abused discretion by not alowing
him more than the two years she
gave him to find a backup lawyer
after his main defense attorney
Paul Anderson became ill. Leone
also said Hurst knew Swain had no
money to obtain new counsel.

Swain filed for bankruptcy in
October, 2005, when Hurst denied
him more time so that a potential
new lawyer could preparefor atrial
the following February. He subse-
quently filed reports that he spent
at least half of the approximately
$1 million in his wife's estate, be-
fore a lien was placed on it. The
lien mainly affects the North Main
Street dive shop that Swain has
been operating. The bankruptcy,
other than the court judgment, was
granted in May, absolving Swain
from paying hundreds of thou-
sands of dollars in additional bills

in 2006 as well as other siblings.
Conanicus and Comet were the
only two selected to be fitted for
transmitters, she said. Then she
mentioned that the transmitters
were made possible through a
CIRP partnership with the Rhode
Island Audubon Society. “They

has perished. Unfortu-
nately, the mortality rate
for fledgling ospreysisin
the neighborhood of 80
percent, he added. “We're
lucky to have done so
well with Conanicus,”
Bierregaard said. “He's
survived for two years
and has a good chance of
returning to the area.”

When asked if Co- |
nanicus would mate,
Bierregaard said that he
wouldn’t mate this year,
but would scout the area
to see what nesting facili-
ties were available. He went on to
say that raptors often pick a mate
in their third year, but don’t pro-
duce young until their fourth year.
Then they’ll produce an average
of two fledglings per season until
they get older and slow down. He
mentioned that they live for about
14 or 15 years, and sometimes a
few more.

“During their third year, if
they pick a mate, they'll set up
housekeeping and develop their
instincts,” Bierregaard said. “They
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They’'re creatures of habit.” He
also said that Conanicus wouldn't
find amate until he returned to the
area where he was hatched. “ Rap-
tors don’t mate when they’ re away
from home,” he mentioned.

Betsy Gooding, who co-chairs
CIRP with Powell, said that Co-
nanicus parents are a successful
breeding pair, having produced
Conanicus in 2005 and Comet
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purchased the de-
vices while CIRP
paid for the down-
load time,” she
said. She went on
to say that CIRP
is sponsored by
the  Jamestown
Education Foun-
dation. “Anyone
wishing to donate
to the project can
% carmark their do-

¥ nations to the JEF
= for the raptor proj-
ect and the money
will go directly
to the CIRP” she

said.

Powell is scheduled to give a
talk on raptors and the CIRP on
April 19 at thelibrary. He said that
he would include information on
the history of birdsand migrations,
crediting the meticulous and com-
prehensive records kept by Mabel
Davenport, known as the island
bird lady when she was alive.

he created before alien was placed
against the estate. The bankruptcy
decision, however, does not free
him from damages due under the
wrongful death judgment, if the
judgment is upheld.

Leone also stated “there were
constitutional issues such as the
Fifth Amendment right against self
incrimination” for which Swain
needed a lawyer, “in a case tanta-
mount to a murder trial.”

Leone said it would be in the
jurisdiction of the Probate Court,
not Superior Court, to determine a
dlayer, and that “it should be more
lenient to the pro se (self-defend-
ing) litigant” in a probate matter.

Olenn is seeking to have
Swain’s appeal dismissed and the
jury judgment upheld.

The preliminary briefs were
completed after the court granted
Swain two delays so he could find
an attorney. Olenn did not chal-
lenge the first delay, but objected
to the second delay as, “examples
of dilatory practice that Swain
is engaged in . . . a self-inflicted
wound.”

“Swain used hisfailureto get a
lawyer as a delaying tactic and ul-
timately as a strategy for trial. He
cannot now complain on appeal
that his strategy was unsuccess-
ful,” Olenn wrote in his brief.

Thenext stage of theappeal pro-
cesscallsfor thelawyerstofile ad-
ditional briefs and then prepare for
a session before a full five-judge
panel that meets only in closed
session. The lawyers will have 30
minutes each to present their argu-
ments, with the option of reserv-
ing up to 10 minutes for rebuttal.
After the presentations, the judges
will meet again in closed session,
decide the issues, and write their
joint ruling.

RYAN’S
MARKET

Our 120th Year

www.ryansmarket.com
Specials good through 04/10/07
Hours: M-W 8:30-6,
Th-F 8:30-7, Sat 8:30-6, Sun 9-2
HAPPY EASTER TO ALL !!

Ryan’s Market Offers only the best in meats that
you can't find anywhere else ! Try these delicious
foods you can only get here !

* AMERICAN LAMB LEGS (mid-Atlantic region)- all
natural and prepared anyway you like ! Aged to
perfection for the flavor you love.

* AMERICAN Lamb Loin Racks
(mid-Atlantic region)- all natural and superb flavor
over foreign lamb meats.

*U.S.D.A. PRIME GRADE RIB ROASTS- these are
simply the best beef roasts around this State,
‘nuf said ! PS. — And we can prove the authentic
U.S.D.A Prime Government grade !

*U.S.D.A. PRIME GRADE BEEF TENDERLOINS-
(while they last)

* JOE RYAN'S FAMOUS BREAKFAST SAUSAGE-
(made right here for over 75 years)
Perfect for breakfast and stuffing’s.

* RYAN'S FAMOUS CORNED BEEF HASH-
all natural with no preservatives.
Made with Ryan’s own corned beef briskets !

* RYAN'S OWN FRESH KIELBASA (un-smoked)-plenty
of garlic, Polish spices and pure pork ingredients-all
natural and made from an old time Buffalo, New
York recipe !

* BRICKLEY'S FAMOUS ICE CREAM- Order a hand
packed quart or pint of the best ice cream in these
parts to go at Ryan’s Ice Cream Parlor ! You can
also stop by at their shops in Wakefield and Bonnet
Shores- this stuff is simply the best !

70 Brown Street, Wickford
294-9571 or 667-7622

WEEKEND SPECIALS

CUBAN MOJO FLANK STEAK
AUTHENTIC HAVANA CUBAN SANDWICHES
TREASURE ISLAND PAELLA

CHICKEN MARGERITA
FLAVORED ISLAND MOJITOS
FRESH FRUIT SANGREA
NEW FEATURES BEERS & WINE

TIKI TIME! TIKI BAR OPENS NEXT WEEKEND

MERMAID'S (LADIES) NIGHT ON THURSDAY NIGHTS
1/2 PRICE ON APPETIZERS, SALADS AND PASTAS

OPEN WEDNESDAY
DINNER 4 -9

CLOSED EASTER
SUNDAY

THURSDAY, FRIDAY & SATURDAY

DINNER 4 -10

CLOSED MONDAY AND TUESDAY

14 NARRAGANSETT AVE. - 423-1490
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ADMISSIONS OPEN HOUSE

Thursday, April 12, 2007

8:00 am to 10:00 am

Please join Rob Kelley, Head of School, for a tour,observe teachers
in classrooms, and meet current parents. Financial aid available.

Saturday, April 14, 2007
9:00 am to 12:00 noon

110 Sandy Point Avenue, Portsmouth, RI 02871
(401) 849-4646 o fax (401) 847-6720

email: pmeadows@pennfield.org ¢ www.pennfield.org

NURSERY (3 YEARS 0LD) THROUGH GRADE 8

For more information, call Polly Meadows, Director of Admission




